
Minutes of the Regular Meeting of the

Zoning and Planning Board 

Wednesday, August 19, 2008

Lake Lure Municipal Center

Chairman Washburn called the meeting to order at 9:34 a.m.
ROLL CALL

Present:
Dick Washburn, Chairman


Tony Brodfuhrer



Paula Jordan 


Bud Schichtel



Russ Pitts, Council Liaison
Also Present:
Shannon Baldwin, Community Development Director

Mike Egan, Legal Counsel



Amos Gilliam, Planner/Subdivision Administrator


Sheila Spicer, Community Development Technician, Recording Secretary

Absent:
Bill Bush

APPROVAL OF THE AGENDA
The agenda was unanimously approved upon a motion made by Mr. Brodfuhrer and seconded by Mr. Schichtel. 

APPROVAL OF THE MINUTES

Mr. Brodfuhrer made a motion seconded by Mr. Schichtel to approve the minutes of the July 15, 2008 regular meeting. The motion passed unanimously. 
NEW Business
Chairman Washburn discussed an article recently published in the Daily Courier newspaper concerning windmill farms and raised the question of whether the Town should consider regulating windmills. Mr. Gilliam pointed out that research he has read indicates the Town is located in an area that does not have the necessary sustained winds to operate a commercial windmill farm. Mr. Baldwin suggested that Mr. Gilliam present the research to the Board at a later date. Commissioner Pitts pointed out that solar panels could have a significant impact as well. He stated the key is to not discourage alternative energy solutions while trying to address the potential impacts these alternative solutions may have on surrounding neighbors.
old Business

(A) Discussion Concerning Mountain & Hillside Development Regulations
Mr. Baldwin reported that Town Council extended the deadline for the Board to make a recommendation on the proposed Mountain and Hillside Development Ordinance (MHDO). Town Council has stated they would like to hold a public hearing on the proposed ordinance at the November 11, 2008 Town Council meeting. This would mean the Zoning and Planning Board will need to make a recommendation at their October 21, 2008 meeting. As the Board requested, Town Council has authorized a public workshop. Mr. Baldwin recommended the Board hold the workshop during their September 16, 2008 meeting. He distributed an article that will be placed in the Town newsletter that outlines this timeframe and indicates where more information can be found. Commissioner Pitts also reported Town Council would like invitations to the public workshop be sent to area developers as well as impacted property owners. Mr. Baldwin added that Mayor Proctor asked for invitations to be sent to property owners adjacent to the impacted parcels, as well. Ms. Jordan suggested sending an invitation to representatives of Chimney Rock State Park, and Commissioner Pitts suggested keeping Representative Patrick McHenry informed. Chairman Washburn praised the Town’s recent efforts to keep the community informed of important issues. Mr. Baldwin asked that the September Zoning and Planning Board meeting be started at 9:00 a.m. to allow more time to work through other items on the agenda prior to the public workshop. Ms. Spicer reminded the Board the October meeting will be held at the Fairfield Fire Station #2 and asked that this be announced at the public workshop in September. 

Mr. Egan directed the Board’s attention to the latest draft of the MHDO included in their packet. He also pointed out the Mountain Ridge and Steep Slope Protection Strategies provided at the meeting. This is a report developed by the Land of Sky Regional Council, one of seventeen multi-county, local government planning and development organizations in North Carolina. Mr. Egan discussed some portions of the Land of Sky report that correspond with the MHDO. 

There was a brief discussion on minimum lot sizes in new subdivisions of property with steep slopes. The Board expressed concerns about maintaining groundwater levels and the placement of septic systems. Mr. Brodfuhrer reminded that all new subdivisions of tracts greater than ten acres into lots of less than two acres must be connected to a community water system. Mr. Gilliam showed a map that identified all five acre or greater parcels of land in Town limits that would be affected by the proposed regulations.

Mr. Egan reviewed the latest draft of the MHDO with the Board and discussed the changes that have been made from the previous version. Mr. Brodfuhrer questioned why driveways had been removed from the calculation of the building and grading envelope (BGE). Mr. Egan stated the Board had decided to remove driveways due to the fact that they could potentially take up the entire allowable BGE. Mr. Brodfuhrer suggested removing the sentence that excludes driveways from the definition for BGE in section one and section three of the ordinance, so as to require the inclusion of driveways in the BGE. 

Mr. Brodfuhrer asked if the use of retaining walls to create level areas can be used in the determination of the average slope of a parcel. Mr. Egan pointed out that determining the average slope is only needed when subdividing property, and the subdivision regulations do not take into account any structures on the property. He stated he would ensure the regulations cover only the natural slope of the property. Mr. Baldwin stated the summary of the ordinance that will be posted online needs to address questions like this. 

The Board discussed the proposed Protected Mountain Ridge Map. Mr. Egan recommended the map be generated in a user friendly format that can be accessed via the Town website. He stated the map the Board discussed at the meeting would be good for a reference guide to show how and why certain ridges were selected for protection.
Ms. Jordan suggested section 92.202 of the proposed regulations be changed to state certificates of zoning compliance instead of building permits, since the Town does not issue building permits. 

In 92.206 (G) Density Limits, the Board chose to replace Table 1 with the following table:

	Average Slope of Lot To Be Developed 
	Minimum Lot Size (acres) 
	Maximum Percent of Lot That May Be Disturbed 
	Maximum Percent of Lot That May Be Impervious Surface 

	30--34% 
	1
	25 
	20% 

	35--39% 
	2 
	20 
	15% 

	40% or more 
	5 
	15 
	10 


Mr. Brodfuhrer pointed out that the percentages allowed in the table are very liberal. There was a brief discussion on whether to allow an exception if the driveway exceeds the allowable limit. The decision was to not allow an exception but rather require a variance if needed. It was pointed out that it could be amended at a later date if variances are often required.
There was a discussion on section 92.207 (G) Rooflines, and whether to restrict the use of reflective materials on roofs. The Board asked that this entire subsection be moved to section 92.208 and change the wording from suggestive to mandatory. They also asked that wording be added to prohibit highly reflective materials for roofs in areas of steep slopes and on protected mountain ridges.  
Mr. Egan stated he would make all of the requested changes to the proposed ordinance, write an executive summary of the ordinance, and send both to Town staff. Staff will then place the information on the Town website.
(C) Discussion Concerning Variance Standards
Mr. Egan discussed the reasoning for the suggested amendments to the Zoning Regulations concerning variances included in the Board’s packet. These are outlined in a memo from him to the Board dated May 30, 2008 which states,

“§92.085(C)(1)(f) of the Zoning Regulations requires that the Board of Adjustment, in order to grant a variance, must find that “the variance requested is the minimum variance that will make possible the legal use of the land, building or structure."  At the most recent meeting of the Board of Adjustment, members of the Board struggled with this standard.  Actually, I might have struggled more than they did.

I've seen provisions like this in some zoning ordinances. I believe it came from a list Mike Brough and Philip Green placed in the Institute's book on zoning boards of adjustments. Mike got it from a decision in a case from another state, as I recall.

I believe it sets too high a standard for a variance.  Construed literally, it would mean that virtually no variances could be granted.  Certainly, it goes well beyond the statutory criteria set forth in N.C.G.S. §160A-388(d):

When practical difficulties or unnecessary hardships would result from carrying out the strict letter of a zoning ordinance, the board of adjustment shall have the power to vary or modify any of the regulations or provisions of the ordinance so that the spirit of the ordinance shall be observed, public safety and welfare secured, and substantial justice done.  No change in permitted uses may be authorized by variance. Appropriate conditions, which must be reasonably related to the condition or circumstance that gives rise to the need for a variance, may be imposed on any approval issued by the board.

The most typical variance case heard by boards of adjustment involves a request for relief from setback or minimum yard requirements.  A homeowner may want to build a deck or a home addition.  It’s not uncommon for the existing structure to lie within the setback.  Occasionally, the neighboring property owner will testify that he or she has no objection to the request.  Building the deck or the addition outside the setback may be possible; yet, it may just as well present a “practical difficulty or unnecessary hardship” which is not objectionable to neighboring property owners.  I believe a literal reading of §92.085(C)(1)(f) might preclude the granting of a variance in such cases, inasmuch as the homeowner could continue to make legal use of the structure without any additions whatsoever.

After years of observing boards of adjustments, I've learned to trust the members to make sensible and fair resolutions of the cases they hear. It would be my recommendation to either delete this paragraph or revise it to read as does a similar provision in the City of Brevard's Unified Development Ordinance: "That the variance is a minimum one that will make possible the reasonable use of the property" [emphasis added].

Indeed, from a legal perspective, I also would prefer that §92.085(C) be revised to make the statutory requirements, i.e., (1) practical difficulty or unnecessary hardship, (2) observance of the spirit of the ordinance, and (3) maintaining the public safety and welfare, the standards for granting a variance.  Furthermore, I would change the findings currently in 92.085(C)(1) to factors or considerations to guide the decision of the Board.  My lawyerly concern is that a decision of the Board might be overturned because the Board failed to specifically make one of those eight findings or because a decision, otherwise reasonable, was clearly in conflict with one or more of such findings.”
Mr. Brodfuhrer made a motion to recommend Town Council adopt the proposed amendments to the Zoning Regulations concerning variances. Ms. Jordan seconded the motion and all were in favor.

(B) Review and Make Recommendations on the Design Manual for New Commercial Construction
Ms. Jordan distributed a copy of her final suggested edits to the Design Manual for New Commercial Construction, one of which is to change the name of the document, as well as all references in the document, from Design Manual to Design Guidelines so there is no confusion over the fact that they suggestive and not regulatory. The Board agreed to all of her suggested amendments. 

Ms. Jordan moved to forward the Design Guidelines for New Commercial Construction to Town Council with the recommendation that they be adopted.  Mr. Brodfuhrer seconded the motion and all were in favor. 

Mr. Brodfuhrer stated special thanks should also be given to the committee that worked on the guidelines.

Mr. Brodfuhrer reported that a workshop will be held on September 16, 2008 at 1:00 with the Zoning and Planning Board and the Single Family Dwelling/Vacation Rental (SFD/VR) steering committee. He stated the next SFD/VR regular meeting is scheduled for August 28, 2008. Commissioner Pitts stated an article was recently published in the Daily Courier newspaper that suggested there would be a conflict of interest for him to act on any Town Council matters concerning the SFD/VR issue. He reported he has spoken to the League of Municipalities as well as the other members of Town Council, and none of them feel a conflict of interest exists.

PUBLIC COMMENT

None
ADJOURNMENT

Mr. Brodfuhrer made a motion seconded by Ms. Jordan to adjourn the meeting. The motion passed unanimously. 
The meeting was adjourned at 12:00 p.m. The next regular meeting is scheduled for Tuesday, September 16, 2008 at 9:00 a.m. 
ATTEST

                                                               ________________________________________
                                     Tony Brodfuhrer, Vice-chairman

_______________________________________

Sheila Spicer, Recording Secretary 
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